
Thank you to Express Data Systems for providing the below information to us to share: 

 

On August 28, the Treasury released guidance in response to the President’s Executive Order allowing 
employees to defer their 6.2% portion of social security tax (i.e., FICA) or railroad retirement tax. This 
deferral does not apply to Medicare or federal income tax withholding. This is a deferral, not forgiveness. 

In Notice 2020-65, the Treasury places the responsibility on employers to delay this withholding on all 
“applicable wages.” It also requires employers to ensure the repayment of the deferred payroll tax.   

Applicable Wages 

Applicable wages are employee wages or compensation paid beginning on September 1, 2020 and 
ending on December 31, 2020 that amount to less than $4,000 on a bi-weekly pay period or the 
equivalent in other pay periods. If an employee’s pay is greater than this amount, they are not eligible 
for the deferral. 

This determination will be made on a period-by-period basis. Wages under the threshold in one pay 
period are eligible for deferral, even if wages are above the threshold (and therefore ineligible) in a 
different pay period. 

Employer Obligation 

The due date for an employer to withhold the applicable taxes is postponed to the period between 
January 1, 2021 and April 30, 2021. Employers have the option to “make arrangements to otherwise 
collect” the deferred tax from employees (e.g., those who leave the company), but the payment of the 
deferred tax is ultimately the obligation of the employer. If those deferred payroll taxes from 2020 are 
not remitted by April 30, 2021 interest and penalties will begin to accrue on May 1, 2021. 

Observations from various accountants: 

Can employers give employees the option of whether the employee wants to defer their payroll tax? 
Treasury Secretary Mnuchin has made statements indicating the deferral may be optional. In other 
words, employers may be able to decide whether they offer this to employees or not. In addition to 
the burden placed on employers to delay the withholding and ensure the taxes are repaid, employees 
would also face a potential hardship of double withholding of the 6.2% tax for the first four months of 
2021. Employees still owe the taxes eventually. Any increase in take-home pay from September 1, 2020 
– December 31, 2020, (by not withholding social security tax) will result in a reduction in take-home pay 
from January 1, 2021 – April 30, 2021, (by having to catch-up on that deferred social security tax). 

The employer is ultimately responsible for the repayment of those taxes. Earlier speculation was that 
employees would pay any deferred payroll tax as part of their annual Form 1040 Individual Income Tax 
Return. However, this notice does not offer that as an option – instead, it’s up to employers to figure out 
how to collect and remit any deferred payroll taxes. It provides rather vague instructions on how exactly 
employers should do this. If the employer cannot withhold the required deferred payroll tax in that 
January 1, 2021 – April 30, 2021, time frame, then the notice advises employers to make arrangements 
to collect the taxes from the employee. Former employees are less likely to willingly make arrangements 
with their former boss to pay in their deferred tax. If the employer isn’t able to collect it from the 
employee, the company itself could be on the hook to pay the payroll tax by April 30, 2021, to avoid 
penalties and interest. 
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